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HEALTH LEGISLATION AMENDMENT BILL 2004 
Second Reading 

Resumed from 25 June. 

HON GIZ WATSON (North Metropolitan) [11.33 am]:  I am delighted to be debating this Bill today.  I have 
been encouraging the Government for quite some time to debate the Health Legislation Amendment Bill, which 
will make important changes to health-related Acts.  I wish to speak on two particular aspects of this amendment 
Bill.  First, the Bill will remove restrictions on the ability of local governments to respond to complaints and it 
will enable local governments to issue abatement notices in respect of domestic chimneys from which excessive 
levels of smoke are being sent out that are offensive, injurious or dangerous to health.  That is a relatively minor 
matter, but it has been raised with me and my office.  A couple of constituents from the North Metropolitan 
Region have been unable to deal with smoky chimneys on neighbouring properties.  This legislation is a very 
welcome change and I do not believe it is controversial at all. 

The second matter I will speak about in a little more length concerns the amendment to the Health Act 1911, 
which will implement further controls over tobacco smoking in enclosed public places.  I have been pursuing 
this matter vigorously and I acknowledge that the Government has seen fit to uphold its end of an agreement that 
was made in this place following a disallowance motion.  That is referred to in the second reading speech as 
follows - 

This Bill will also give effect to components of the Government’s implementation of further controls 
over smoking in public places.  Although the bulk of the recommendations of the state government 
review of the matter has been implemented through the Health (Smoking in Enclosed Public Places) 
Regulations 2003, which were the subject of intense scrutiny by the Legislative Council earlier this 
year, two matters had to be addressed in the Health Act itself.  As I indicated in the debate on the 
motion to disallow the regulations in May, the Government will bring forward the review of controls 
over smoking from 2007 to 2005. 

The Government is effectively bringing forward that review by two years.  The speech continues - 

This amendment to the Act will put in place an obligation on the Government to review the legislation 
in 2005 and report to Parliament by the end of 2005, after which the question will be addressed of 
whether, or for how long, any of the exemptions from the prohibition on smoking in bars, lounge areas 
and nightclubs should be allowed to continue.  The 2005 review will, as agreed, review the 
effectiveness of the Act and the 2003 regulations in protecting the community from tobacco smoke in 
enclosed public places, the effectiveness of the regulations in relation to compliance and enforcement 
and provide advice to the minister, including time lines, for the implementation of any 
recommendations arising from the review.  

The second matter relates to the Burswood Casino, which has a more general exemption for its premises 
from the bans on smoking that apply to other venues that have numerous enclosed public areas.  
Although other hotel venues could be limited through the regulations to a maximum of two areas where 
smoking might still be allowed, that limit does not apply to Burswood Casino.  This amendment will 
remove that limitation on the regulation-making power in relation to the premises, but the exemption 
from the prohibition on smoking in enclosed public places will continue for the casino’s international 
gaming room.  

This is a very significant matter and this legislation provides the opportunity to include this amendment in the 
Act.  Prior to this debate the Government made a commitment, which we encouraged and welcomed, to bring 
forward the review of smoking in enclosed public places by two years.  I have been saying for a while that we 
need to enshrine it in legislation by way of an amendment.  Fortunately, we have the opportunity to do that now.  
The Government’s response to an ultimate ban on smoking in enclosed public places has been frustratingly slow.  
I want to make a couple of comments about that, although I acknowledge that there has now been a significant 
advance in that position.  I believe that when this amendment Bill enshrines the Government’s commitment in 
legislation, the ultimate result will be an end to smoking in enclosed public places by the end of 2005.  The 
Greens (WA) believe that cannot come soon enough.  Other countries and States have moved much more rapidly 
to deal with the public health impacts of environmental tobacco smoke.  We know for a fact that there is no safe 
level of environmental tobacco smoke.  We know for a fact that people who work in the hospitality sector 
continue to be exposed to tobacco smoke in the course of their work.  That is well recognised among health 
authorities and professionals to be unacceptable.  It is only a matter of when a Government, whether it is this 
Labor Government or a future Liberal Government, will end smoking in enclosed public places.  Pressure is 
coming from unions, public health professionals and the broader community - 75 per cent of whom do not smoke 
and do not want to be exposed to second-hand tobacco smoke if they choose to visit a pub or club.  This 
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amending Bill is welcome and will go a long way to ensuring that smoking in enclosed public places will be 
prohibited by the end of next year.  Previously, we were looking at a review in 2007 without a firm commitment 
to time lines for implementation.   

It is worth noting that The West Australian published an article on 14 October this year that gave an interesting 
background to the Government’s intransigence over public exposure to environmental tobacco smoke.  It states 
in part - 

If you think the way the State Government tiptoes around the deadly issue of smoking in pubs and clubs 
is laughable, then get a load of these documents. 

They date back to March 2001 - a month after the Government was sworn in. 

There’s a brief letter signed by then health minister Bob Kucera, a ministerial briefing note from a 
Health Department executive and a submission from another about protecting workers from the effects 
of passive smoking in workplaces. 

“The department supports prohibition of smoking in public places and smoking on worksites,” the 
briefing note reads. 

“The department supports measures to eliminate exposure to ETS (environmental tobacco smoke) 
among all members of the public. 

“Supporting tighter controls in regard to smoking in the workplace will strengthen the position of the 
department in relation to removing exemptions on smoking in public places when the regulations are 
reviewed in 2002.” 

Attached to the briefing note for Mr Kucera was a department submission from the acting general 
manager of public health as part of a review of occupational health and safety laws. 

“The public health division recommends the addition of a regulation to prohibit smoking in any place 
where workers may be exposed,” the submission reads. 

“This would require a provision to restrict smoking by members of the public from all locations where 
any person works.” 

Finally, Mr Kucera signs a covering letter endorsing those views. 

I will not quote from the rest of the article.  There has been an expectation from within the hospitality sector and 
the Department of Health that the Government will resolve the issue of exposure to environmental tobacco 
smoke in enclosed public places.  There has been an enormous amount of intransigence and lobbying that has 
caused the Government to not act sooner. 

I will end my comments at this point by saying that I look forward to the day when this Government or, indeed, 
if this Government is voted out and we have another shade of government next year - I am not advocating that; I 
am just canvassing the options -  

Hon Simon O’Brien:  A splendid option! 

Hon GIZ WATSON:  I implore both major parties to not shirk from the responsibility to protect all non-smoking 
members of the public, particularly workers in the hospitality sector, from exposure to environmental tobacco 
smoke.  We know the history of, for example, exposure to asbestos.  We know that we should have acted sooner 
to prevent the exposure and therefore reduce the ultimate health consequences that people are paying.  We know 
what tobacco smoke does.  If people choose to smoke, that is their choice.  As a Parliament and as public 
representatives, we have an obligation to end smoking in enclosed public places as soon as possible.  Other 
States have caught on to this and have provided a much more immediate response.  To continue to try to spin this 
out forever or extend and extend, is, quite frankly, grossly irresponsible in the eyes of the Greens.  It will 
continue to expose members of the public and workers to harmful substances that we know can lead - at the 
ultimate end of the scale - to cancer.  Whichever political party we belong to and whether we are smokers or 
non-smokers, our responsibility is to end the exposure.  The evidence is there.  The court cases will continue and 
the liability will be sheeted home unless we move to ban smoking in enclosed public places. 

HON SIMON O’BRIEN (South Metropolitan) [11.45 am]:  I hope my earlier interjection was recorded for 
posterity.  If not, I have another one to back it up! 

It seems that only moments ago I was complimenting the Committee of the Whole House on its expeditious 
handling of legislation, little knowing that we would be 10 Bills down the notice paper a few minutes later! 

I am managing this Bill on behalf of the Opposition.  The Opposition will not oppose this Bill.  It does not seek 
an extensive debate on it.  Hon Giz Watson indicated to the House that she was particularly keen to see this Bill 
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progress.  I know that the parliamentary secretary shares her enthusiasm.  I had discussions with her some time 
ago, and I indicated that the Opposition saw no reason not to treat this Bill in an expeditious way.  Lo and 
behold, it has been brought on and the House is dealing with it now. 

My comments will touch on only a few matters.  However, they need to be put on record because I have a certain 
belief that these matters will be visited in the term of the alternative Government that Hon Giz Watson so 
encouragingly referred to a few minutes ago.  It will be pretty soon that we have to revisit some of these matters! 

The mechanics of this amending Bill have already been outlined in a number of ways.  The Opposition notes the 
amendments to be made to a number of provisions to assist in the smooth functioning of state hospitals, 
including Sir Charles Gairdner Hospital and Queen Elizabeth II Medical Centre.  We note the important 
provisions that are inserted concerning the management of information, having regard for commonwealth 
legislation affecting privacy, and a number of related matters.  We also note the matters that have attracted 
attention this morning through the contribution of the previous member.  I predict that one of the provisions that 
we will revisit in a fairly short time concerns the amendments to section 182 of the Health Act 1911.  Section 
182 provides the definition of nuisances.  If we had time, one could be tempted to generate a supplementary 
notice paper and add a few more parts to the definition, but I certainly will not seek to do that.  However, I will 
pause for an unruly interjection from the minister.  It appears that the cat has got his tongue.  The definition of 
nuisances is to be amended by the deletion of some words.  The definition of nuisances is important because it 
gives the capacity for certain officers to exercise powers to take action if there is established to be a nuisance.  
We therefore need to know what the nuisance is.  In this case that is the relevant definition.  I will not go into the 
definition of offensive trades. 

Hon Peter Foss:  Is it an inclusive or exclusive definition? 

Hon SIMON O’BRIEN:  The wording of section 182 commences by stating - 

A nuisance shall be deemed to be created in any of the following cases -  

Hon Peter Foss:  It is inclusive, because it means you could still have others but these are deemed to be 
nuisances. 

Hon SIMON O’BRIEN:  Yes, indeed.  It is not wholly one or the other; it includes these.  It is not in the normal 
language that is used, but it is not exclusive in that I think in its wording it still allows for some other nuisances 
that may come within a generally accepted and understood application of the term “nuisance”, which could also 
be deemed to apply unless, of course, there is a specific exclusion in this section.   

A number of qualifications are made, but there is one particular exclusion.  This Bill seeks to remove that 
exclusion.  Section 182(11) establishes that a nuisance is created in the case - 

where any chimney (not being the chimney of a private dwelling-house) sends forth smoke in such 
quantity or of such a nature as to be offensive to the public, or injurious or dangerous to health; 

That is a clear set of words, incorporating a clear exclusion to that type of nuisance.  The proposed amendment 
contained in the Bill is that the words “(not being the chimney of a private dwelling-house)” shall be deleted.  
Therefore, the legal definition of nuisance for the purposes of the Health Act 1911 will henceforth include the 
meaning - 

where any chimney sends forth smoke in such quantity or of such a nature as to be offensive to the 
public, or injurious or dangerous to health; 

Hon Peter Foss:  Is that if it comes from a house? 

Hon SIMON O’BRIEN:  That is the part being taken out.  Chimneys from a private dwelling house are not now 
excluded.  Therefore, if my understanding is correct, and this was conveyed in the second reading speech from 
the Government - I do not think it has any hidden meaning - smoking chimneys of people’s dwelling houses are 
now capable of creating a nuisance under this provision, whereas formerly they were not. 

Hon Peter Foss:  It is strange that they could not do so. 

Hon SIMON O’BRIEN:  It is, but perhaps this provision comes from a different time.  It would be interesting to 
look back at the debate pre-1911 to find out the circumstances that gave rise to this provision.   

Hon Peter Foss:  My electorate has an awful lot of smoking chimneys. 

Hon SIMON O’BRIEN:  As Hon Peter Foss says, smoking chimneys from private dwelling houses are not an 
exclusive feature of Edwardian Western Australia.  Indeed, they have been making a bit of a comeback in the 
past few decades.  As population densities increase in certain parts, it has become more of an issue for some 
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people.  What I do know is that we have not heard the last of this.  I will not criticise the Government.  As I have 
said, we will not oppose this provision or the Bill.  However, we will now move to another point of contention in 
current affairs relating to chimneys at least, and that is the consideration of what is the sort of quantity or nature 
of smoke that is offensive to the public, or what quantity or nature is injurious or dangerous to health.  I believe a 
wide variety of private opinion will be reflected in subsequent debates in this Chamber and elsewhere.  I also 
think there will be a wide variety of expert opinion on these matters.  That will have to work its way through in 
due course.  However, this is what the Government has elected to pursue, and so be it. 

While we are on the matter of smoke and whether it is offensive, injurious or dangerous, the Bill also 
contemplates some changes to part 9B of the principal Act.  It does that by an amendment of one part of section 
289F and amendment to section 289I.  I will deal with section 289F first, because it is a discrete thing.  I will 
make my observation and then move on.  The House should note that section 289F provides for a regulation-
making power whereby the Governor may make regulations under section 341 for the regulation or prohibition 
of smoking in enclosed public places.  Subsection (2) reads - 

Without limiting subsection (1), the regulations may - 

(a) require occupiers of enclosed public places to display signs about smoking, and may prescribe 
the content, dimensions and location of those signs; and 

(b) confer powers on environmental health officers in relation to persons who are smoking in 
enclosed public places where smoking is prohibited. 

The House has had those regulations come to its attention via scrutiny by the Joint Standing Committee on 
Delegated Legislation.  It has been touched on when regulations have been the subject of motions for 
disallowance.  That is again referred to in the second reading speech and was also referred to by Hon Giz Watson 
a little while ago.  Subsection (3) reads - 

The regulations shall not permit smoking, where the premises contain more than 2 enclosed public 
places, in more than 2 of those enclosed public places. 

In other words, if a hotel, for example, had four bars, smoking would be permitted in only two of those bars.  
Subsection (4) is to be deleted.  It states - 

Subsection (3) does not apply to the Burswood Casino. 

That is to be repealed.  Therefore, the Burswood Casino’s specific - to some people’s minds curious - provision 
to have more than two areas for smoking will no longer apply with the passage of this Bill.   

The other change is to amend section 289I of the Health Act, which provides that the minister is to carry out a 
review of the operation and effectiveness of this part of the Act and the regulations.  Hon Giz Watson is quite 
excited about this proposed change, because she believes it will progress her goal of having the Government 
prepare a report as a result of the review.  Although Hon Giz Watson may take comfort from the proposed 
amendment, and the antismoking lobby may similarly think that it is a step in the right direction, I do not believe 
it will make a heck of a lot of difference to the outcome or timing of the review.  It may or it may not.  All the 
amendment will do is provide a shorter time frame for the review and the report.  However, what will happen 
then?  Certain things may flow from the report, and that is obviously what Hon Giz Watson is looking forward 
to.  However, there is no guarantee that that will happen.  We do not know what will happen.  It is not for me in 
the second reading debate to try to crystal ball gaze on this matter.  I note that there are no mirrors in this 
legislation.  Normally we have smoke and mirrors from this Government.  In this case we just have smoke - the 
smoke that emanates from the chimneys of private dwellings, and the smoke created in enclosed public places.   

We do not oppose the proposed amendments.  However, it is necessary for us to at least note the changes that are 
proposed to be made, with the certain knowledge that these controversial matters will be revisited at another 
time.  The Opposition does not oppose the Bill.   

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [12.02 pm]:  I thank members for their 
contributions to and their support for the Health Legislation Amendment Bill.  In particular I place on the record 
my appreciation of their cooperation in handling the Bill in the short time frame with which it has come on for 
debate today.  

Hon Giz Watson referred to the date of the proposed review on smoking in public places.  The proposed 
amendment to the review clause reflects the agreement that was reached during another debate in this place.   

I appreciate Hon Simon O’Brien’s acknowledgment of the importance of the changes that we need to make to 
reflect the changing structural arrangements in respect of Sir Charles Gairdner Hospital and Queen Elizabeth II 
Medical Centre and the management of information in the context of the privacy provisions of the 
Commonwealth.  Hon Simon O’Brien referred to the nuisance that is created by smoke that emanates from 



Extract from Hansard 
[COUNCIL - Friday, 19 November 2004] 

 p8335b-8339a 
Hon Giz Watson; Hon Simon O'Brien; Hon Sue Ellery 

 [5] 

domestic chimneys.  I acknowledge his remarks.  It is now recognised in many quarters that that smoke can be 
problematic.  Hon Kate Doust has been doing some work on this matter with one of her constituents in the South 
Metropolitan Region.   

I commend the Bill to the House. 

Question out and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to the third reading.  

Third Reading 

Bill read a third time, on motion by Hon Sue Ellery (Parliamentary Secretary), and passed.  
 


